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5 i2 MICHIGAN LAW REVIEW 

held, that if the bankrupt claims certain property in his schedule under the 
homestead exemption, and acts without fraud and without delay, compliance 
with the state statutes shall not be a condition precedent to the allowance of 
such claim. In re Culwell (1908), — D. C. D., Mont. — , 165 Fed. 828. 

Sec. 70 a of the Bankrupt Act of July 1, 1898, c. 541, provides that the title 
of the bankrupt shall vest in the trustee in bankruptcy as of the date he was 
adjudged a bankrupt, except in so far as it is to property which is exempt. 
Sec. 6a of the act provides that the Bankrupt Act shall not affect the allow- 
ance to bankrupts of the exemptions prescribed by the laws of the state in 
force when the petition was granted. Sec. 7, cl. 8, provides that claims for 
exemptions must appear in the bankrupt's schedules. In those states where 
a declaration is necessary to make a homestead exempt, the rule seems to 
be that compliance with the statute is a condition precedent to such right 
attaching. Threet v. Moody, 87 Tenn. 143, 9 S. W. 424; Lachman v. Walker, 
15 Nev. 422; Boreham v. Byrne, 83 Cal. 23, 23 Pac. 212. Courts of Bankruptcy 
are not controlled as to the time or manner in which claims for exemptions 
may be claimed in bankruptcy. In re Kane, 127 Fed. 552. The. provision in 
§ 70a, "except in so far as it is to property which is exempt," does not 
show an intent that the claim of exemption must have been made prior to 
adjudication, and such claim may be allowed, if perfected thereafter within 
the time allotted by the state law. In re Fisher, 142 Fed. 205. 

Carriers — Bill of Lading — Estoppel to Deny Receipt of Goods. — The 
plaintiff advanced money to X on a bill of lading issued to X and signed by 
a duly authorized agent of the defendant. The bill recited the receipt of a 
carload of wheat, which had not, in fact, been received by the defendant. 
The plaintiff brought suit to recover the balance due him on the amount 
advanced. Held, that the plaintiff could recover, the defendant being estopped 
to deny the receipt of the wheat as stated in the bill of lading. Missouri, 
K. & T. Ry. Co. v. Sealy et al. (1908), — Kan. — , 99 Pac. 230. 

A bill of lading is "a receipt for the quantity of goods shipped and a 
promise to transport and deliver the same as therein stipulated. The Dela- 
ware, 14 Wall. (U. S.) 579. The proper occasion of its issue is upon the 
receipt of goods and not otherwise. The weight of authority in both England 
arid the United States supports the rule that when the bill of lading is issued 
by an agent, without the receipt of the goods, the carrier will not be held 
liable, unless the agent had authority so to issue, even though it be in the 
hands of an innocent purchaser for value. Being outside the scope of the 
agent's authority, such act is held to be not binding on the carrier. Grant v. 
Norway, 10 C. B. 665 ; Cox, etc., Co. v. Bruce, 18 Q. B. D. 147 ; Pollard v. 
Vinton, 105 U. S. 7; Friedlander v. Texas & Pac. Ry., 130 U. S. 416; Mo. 
Pac. Ry. Co. v. McPadden, 154 U. S. 155; National Bank v. Chicago, etc., 
R. Co., 44 Minn. 224; Baltimore, etc., R. Co. v. Wilkens, 44 Md. 11; Louis- 
iana Nat. Bank v. Laveille, 52 Mo. 380. This rule is held to apply whether 
the bill was issued fraudulently, collusively or through mistake. National 
Bank v. Chicago, etc., R. Co., supra. A bill of ladling is, under this theory, 
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only prima facie evidence of the receipt of the goods, and as such may be 
explained or contradicted, even as against an innocent holder for value. 
Pollard v. Vinton, supra; St. Louis, etc., R. Co. v. Knight, 122 U. S. 79. It 
follows then since the receipt of the goods is at the basis of the contract to 
carry and deliver, that if the receipt may be so contradicted, there is no 
liability on the carrier unless the goods have actually been received. Other 
courts have found many reasons why the carrier should be estopped, as 
against the innocent holder for value, to deny the receipt of the goods. The 
carrier has clothed his agent with power to issue bills of lading. Whether 
or not the goods have actually been received is peculiarly within the knowl- 
edge of the carrier. The execution of the bill of lading is an assertion that 
the goods have been received, and it is upon this assertion that the innocent 
purchaser relies. Bank of Batavia v. New York, etc., R. R., 106 N. Y. 195 ; 
Brooke v. New York, etc., R. R., 108 Pa. St. 529; Sioux City, etc., R. Co. v. 
First National Bank, 10 Neb. 556; St. Louis, etc., R. Co. v. Lamed, 103 111. 
293. Minnesota also adopts the reasoning of these cases, but holds to the 
contrary rule on the ground of uniformity and convenience. National Bank 
v. Chicago, etc., R. Co. h supra. The court in the principal case says, "The 
action of the carrier in thus holding its agent out to the public as having 
authority to issue such and put it into the power of the holder to treat with 
innocent purchasers on the representations of the bills, is held to constitute 
an estoppel in pais." 

Commerce — Carriers — State Regulation — Congressional Inaction. — 
Action by a shipper to compel a carrier to resume the transfer and return 
of cars loaded and unloaded from the line of a connecting carrier to the 
shipper's flour mill and elevator on payment of the customary charges, the 
carrier voluntarily performing such service for all other shippers, held, that 
the state court may compel the carrier by mandamus to perform such services, 
neither Congress nor the Interstate Commerce Commission having taken 
specific action, even though both carriers are engaged in interstate commerce 
and the major portion of the shipper's product is shipped outside of the 
state. (Mr. Justice Moody and Mr. Justice White dissenting.) Missouri 
Pacific Railway Co. v. Larabee Flour Mills Co. (1909), 29 Sup. Ct. 214. 

The case is distinguished from the somewhat similar case of McNeill v. 
Southern R. Co., 202 U. S. 543, 50 L. Ed. 1142, 26 Sup. Ct. 722, relied upon 
by Mr. Justice Moody in his dissent, in that in that case it was attempted 
to compel the movement of cars engaged in interstate commerce, before the 
completion of the transportation, beyond the carrier's right of way to a 
private siding, whereas in the principal case power to prevent unjust dis- 
crimination and the enforcement of the carrier's common law duty is 
involved. Cooley in Prin. Const. Law, p. 71, says, "The power that con- 
trols the foreign and interstate commerce of the country must undoubtedly 
have the authority to take these subjects under its control as part of its 
commercial regulations. But although such state regulations may affect 
interstate commerce in some measure, if the regulations are local in their 



